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station affiliated with the same network. It 17 U.S.C.

§ 119(a) (5) (B) (ii). The specification of the necessary remedy

supports the conclusion that a district cuurt must enter this

injunction upon finding a satelllte carrier to have engaged in a

pattern or practice violation.

PrimeTime argues that notwitLstanding SHVA's use of the

mandatory term "shall," the court retains equitable discretion as

to the scope of the proper remedy. In support of this argument,

Pr~meTime relies heavily on ~~ht Co. v. Bowles, 321 U.S. 321

(1944). The Supreme Court in Hecht recognized the long history

of the equity courts' power to craft each decree to fit the

particulars of each case. In light of this long history and

tradition, a congressional intent to eliminate equitable

discretion must be clear and une1uivocal. Id. at 329-30.

The statute at issue here is distinguishable from the

Emergency Price Control Act (ltEPCA") construed by the Supreme

Court in Hecht. The EPCA provided that upon a showing that the

defendant had engaged or was about to engage in acts or practices

that violate the Act, Ilfa permanent or temporary injunction,

restraining order, or other order shall be granted without

bond. '" rd. at 322. The question presented to the Supreme Court

was whether the government was entitled as of right to an

injunction or whether the court had some discretion to grant or
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withhold such relief. The Court held that the statute did not

remove judicial discretion. In so ruling, the Court relied upon

three factors. First, the plain text of the EPCA left room for

the exercise of discretion insofar as it required the court to

grant "Ia permanent or temporary injunction, restraining order,

or other order. I" l.d. at 328 (emphasis added). After providing

an example of an "other order" consistent with the purpose of the

statute, the Court concluded that a court clearly had the power

to choose whether the injunctive relief or the "other order"

would be more appropriate to address the evil at hand. l.d.

Second, the legislative history was ambiguous as to whether or

not courts had discretion to decline injunctive relief. Although

some selections from the Senate Report suggested courts lacked

discretion, another selection stated that courts were given

jurisdiction "'to issue whatever orders to enforce compliance is

proper in the circumstances of each particular case. I" l.d. at

329 (quoting S. Rep. No. 931, 77th Cong., 2d Sess., p. 10). The

ambiguity of the text and in the legislative history required the

Court to turn to the long history of judicial discretion in

equity jurisprudence.

We are dealing here with the requirements of equity
practice with a background of several hundred years of
history. Only the other day we stated that tAn appeal
to the equity jurisdiction conferred on federal
district courts is an appeal to the sound discretion
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which guides the determinations of courts of equity. I

The historic injunctive process was designed to deter,
not to punish. The essence of equity jurisdiction has
been the power of the Chancellor to do equity and to
mould each decree to the necessities of the particular
case. Flexibility rather than rigidity has
distinguished it. The qualities of mercy and
practicality have made equity the instrument for nice
adjustment and reconciliation between the public
interest and private needs as well as between competing
private claims. We do not believe that such a major
departure from that long tradition as is here proposed
should be lightly implied.

ld. at 329-30 (citation omitted). The Court also noted that the

EPCA governed procedure in state courts as well as federal courts

because the former had concurrent jurisdiction with the latter in

civil enforcement proceedings. In light of the historical

preference for discretion and a perceived federalism problem

arising from congressional limitations on the equity jurisdiction

of state courts, the Court concluded that "if Congress (had]
6

desired to make such an abrupt departure from traditional equity

practice [, ]

330.

. it would have made its desire plain." ld. at

Unlike the situation in Hecht, Congress here has made it

quite plain that federal district courts lack discretion in

fashioning equitable relief. The best indication of legislative

intent is the plain text of the statute itself. As mentioned

.s~, the mandatory meaning of "shall" is made plain by contrast

with congressional use of permissive language to provide the
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possibility of injunctive relief for individual violations that

do not amount to a pattern or practice. The fact that SHVA

delineates in specific terms the scope of the injunction a

district court must issue unambiguously shows a legislative

intent to abrogate equitable discretion. Unlike the case in

Hecht, the legislative history here reflects no contrary intent.

s.e..e H.R. Rep. No. 100-887(I), at 18 (1988) (IIIf the satellite

carrier engages in a willful or repeated pattern or practice of

violations, the court shall issue a permanent lnjunction barring

the secondary transmission by the satellite carrier of the

primary transmission of any network station affiliated with the

same network. The injunction would be applicable within the

geographical area within which the violation took place--whether

local, regional, or national."); H.R. Rep. No. 100-887(1I), at 21

(1988) (same). Finally, this suit is one for copyright

infringement arising under the federal Copyright Act. Subject

matter jurisdiction therefore lies exclusively in federal court.

s.e..e 28 U.S.C. § 1338(a). Any federalism concern perceived by the

Court in Hecht is thus not present in this case.'

'PrimeTime also cites Board of Governors of Fed. Reserve
Sys. V DLG Fin. Corp., 29 F.3d 993 (5th Cir. 1994), Director.
DIS V. Lopez, 960 F.2d 958 (11th Cir. 1992), and S.E.C. y~

Unifund SAL, 910 F.2d 1028 (2d Cir. 1990) / each of which relied
upon Hecht to find that seemingly mandatory statutes did not
abrogate equitable discretion. PrimeTime's reliance upon these

(cont inued ... )
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Congressional intent to abrogate equitable discretion with

respect to the remedy for a pattern or practice violation of SHVA

is plain and unambiguous. There is no reason to require anything

more from Congress, such as an unambiguously clear statement in

the text of the statute, in order for the court to act upon this

intent. Clear statement rules requiring the use of "magic words"

in the text of a statute make sense only when Congress regulates

in an area in which constitutional values are protected by the

political process rather than by judicial review. see, e.g.,

Garcia y. San Antonio Metro. Transit Auth., 469 U.S. 528, 552

(1985) (in the context of generally applicable federal laws

regulating both states and private persons, state sovereign

interests are protected by "procedural safeguards inherent in the

structure of the federal system" rather than by "judicially

created limitations on federal power") and Gre~Qry y Ashcroft,

501 U.S. 452, 460 (1991) (stating that if Congress intends to

alter the traditional balance between the states and the federal

government, "it must make its intention to do so unmistakably

1( ... continued)
cases is misplaced. Like Hecht, they are distinguishable because
the statutes at issue did not specify the particular injunction
that the court must issue. The specification of a particular
injunctive remedy constitutes an unequivocal statement of intent
to eliminate equitable discretion.
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clear in the language of the statute") (internal quotation marks

omitted) .

No such co~stitutional values are at stake here. The

Constitution commits to Congress the power" [t]o promote the

Progress of Science and useful Arts, by securing for limited

Times to Authors and Inventors the exclusive Right to their

respective writings and Discoveries." U.S. Const. art. I, § 8,

cl. 8. In the exercise of that authority, Congress passed the

Copyright Act of which SHVA is a part. If Congress can create

the right, it follows that it can also create the remedy.

Furthermore, Article III affords Congress the power to restrict

the equity jurisdiction of the lower federal courts. ili:.e Lallf y.

E. G. ShinDer & Co., 303 U.S. 323, 330 (1938) (upholding the

Norris-LaGuardia Act's prohibition on federal court jurisdiction

to issue an injunction in any case growing out of a labor

dispute) i ct. Glidden Co. y. Zdanok, 370 U.S. 530, 557 (1962)

(plurality opinion) (stating that separation of powers principles

do not prohibit Congress from limiting the federal courts

remedial powers to damages rather than injunctive relief) .

The plain meaning of Section 119 (a) (5) (B) (ii) is that upon

finding a pattern or practice violation, a district court must

issue the specified permanent injunction. Congress has clearly

abrogated the district courts' equitable discretion to fashion a

28
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remedy for a satellite carrier's pattern or practice violation.

Accordingly, the equitable defenses that PrimeTime raises are of

no consequence.

B. Scope of the Injunction

Congress has specified that if a satellite carrier's pattern

or practice violation has been carried out on a local or regional

basis, the court must issue a permanent injunction barring the

defendant from the secondary transmission, for private home

viewing in that locality or region, of the primary transmissions

of any primary network station affiliated with the same network.

SeJ:. 17 U.S.C. § 119(a) (5) (B) (ii). It is clear that, for the

purposes of this lawsuit, the relevant geographic area is WTVD's

predicted Grade B contour. The legislative history to SHVA's

1994 amendments clearly endorses the predicted Grade B contour as

the measure of the relevant geographic area. SeJ:. H.R. Rep.

No. 103-703, at 15 (1994) ("[F]or purposes of establishing a

pattern or practice violation carried out on a local basis under

§ 119 (a) (5) (B), the only relevant area is the network station's

predicted Grade B contour."); i.d. ("The only appropriate area

[for a pattern or practice violation within a locality] is the

predicted Grade B contour of the network station at issue.").

Furthermore, the parties' evidence and argument treated WTVD's
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predicted Grade B contour as the relevant geographic area. see

Pl. 's Mem. of Law in Supp. of Pl. IS Mot. for Summ. J. at 1·,

Def. 's Mem. in Opp'n to Pl. 's Mot. for Summ. J. at 4, 7 n.6, 13,

and 17; Def. 's Trial Br. at 3 n.4, 10, 16 n.7, and 23 n.27;

Def. 's Proposed Findings of Fact and Conclusions of Law at 8, 9,

18 n.6, and 25 & n.16. The geographic scope of the court's

injunction will therefore cover the area within WTVD's predicted

Grade B contour.

The court will therefore follow Section :'.l9 (a) (5) (B) (ii) and

enjoin PrimeTime from the secondary transmission, for private

home viewing within WTVDls predicted Grade B contour, of the

primary transmissions of any primary network station affiliated

with ABC. Pursuant to Fed. R. Civ. P. 65(d), this injunction

will bind not only PrimeTime, but also its officers, agents,

servants, employees, and attorneys, and those persons or entities

in active concert or participation with PrimeTime who receive

actual notice of the order. ABCls request for injunctions

requiring PrimeTime to comply with SHVA in transmitting broadcast

programming to subscribers in this local market and to provide

the required subscriber information are made unnecessary by the

court's order prohibiting PrimeTime from transmitting such

programming. These requests for injunctive relief are therefore

moot.
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CONCLUSION

For the foregoing reasons and those stated in this court's

memorandum opinion of July 16, 1998, the co~rt finds that there

is no genuine dispute of material fact and that ABC is entitled

to (1) judgment as a matter of law, and (2) a permanent

injunction barring PrimeTime from transmitting ABC network

programming within WTVD's local market.

An order and judgment will be entered contemporaneously

herewith.

August /q , 1998
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CBS INC. i FOX BROADCASTING
CO.; CBS TELEVISION AFFILIATES
ASSOCIATION; POST-NRWSREEK
STATIONS FLORIDA, INC.; iCPAX
COMMUNICATIONS, INC.; LWI
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UNITED STATES PISTRICT CotJaT
SoUTHERN DISTRICT OF FLORIDA

CASE NO. 96-36S0-CIV-N:E:SBITT

0JlDE1t Al'J"nucnrG m PART AIm
R.BVDSDlG Di PAR': !lAGISTRA"tE

.::J"D'DGB JORIfSON' S REPORT A.IUJ
R.2COMMENtJA'tION

MY 13 1998

This cause comes before t:.he Court:. upon Magis~rat:e Judge Linnea

R. Johnson '1:1 Report and Recornmendat:ion ("Report: H or "R&R~), encered

July 2, ~997 (D.E. #148), regardi.ng Plaint:iffs l1 Motion for

Preliminary Injunction, filed March l~, 1997 (D.E. #45). PrimeTime

24 Joint Vem:ure' e ("PrimeTime 24" J obj ect:ions co t;he R.eport and
I

Recommendation were timely filed on August 1, 1997 (D.E. '156).

Therefore, pursuant:. co 28 U.S.C. § 636 the Coure must: reviev che

Report: de novo.

~ CBS Inc., FoX a~oaqcaScing Co., CBS 'T~lev~sion A£fil~aceB

Assoc~acion. Pose-Newsweek Stations Florida. Inc" KPAX
Communi.ear-ions, Inc _, LWWI Broadcast:.ing, Inc. • and RE'ILAW
Rn~erpriBes. Inc. (collect1vely -Pla1n~iffsM)
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After due consideraeion of ~he Report:. PrimeTi.me 24 1 s

Objec~ion5. Plain~1ffs' Response, and ~he entire re~ord, ~he Court

AFFIRMS in part and REVERSES in part ehe Report fo~ the following

reason:!.

This is a copyright: infringement acc1on. Plaint::iffs OTom

exclus~ve righc5 in copyr~gh~ed network celeviaion programs that

are recransmicted by PrimeTime 2~ via satellite to itS subscribers

nat:.ionwide. The principal issue is wheeher l?rimeTime 24 1 s actions

are permitt:ed by the Satelli.te Home Viewers Ace ("SlIVA") I 17U.S.C.

§ 119, which provides a H.mieed st:at:ut:o~ liceruse to aacellit.e

carriers. ll The lic:exuse in t:he SHV1l perm:L1:15 PrimeT1.me 24 eo

transmit:. net:work programming only 1;0 "unserved households....

An "'unserved household" is defined. in 1'1 U.S.C. § 119(d} (10)

as

a household that -
(a) cannor; receive. t:h:rough 'Che use of a

con,venti.onal oucdoor roofcop receiving ant:.enna, an ove;:­
she-air signal of g~ade g inCensi£y (as defined py ~be

~ In addition. PrimeTime 24 has a concrac~ual lieense from
FoxNe~, Inc., a subsidi.ary of Plain~iff Fox Broadca8~in9 company.
The con~ractual license rei~era~es che st~rd prOVided in 17
U.S.C. § 119.
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Federal Coromunicacions Commission) of a primary ne~work

s~acion affiliaced wich thac necwork. and
lS) ha!l not:.. 'J:i,.chin 90 days 'before che date on which.

chat. household subscribes, either initially or on
renewal, to receive secondary cransmissions by a
sace11it.e carrier of a ne~work stacion affiliaced vich
~ha~ ne~~ork. eubscribed co a cable ays~em chat:. provides
the signal of a primary necwork scat ion affi11aced with
that net:'Work."

17 U.S.C. § 11.9(d} (10) (emphasis added)- The principal dispuce

beC\leen t:h.e pare1es is over l:.he meani.ng of t:he phrase "over-the-air

signal of grade B in~ensi'C.y (as defined by che [FCC]}" in Sect.ion

119Cd) (10) (Al. Plaintiffs contend chat chis means a signal of che

int:ensit:y defined by t:he FCC as "graae a," 1 and t:hat. it. is an

objeet:ive scandard. PrimeT1me 24 co~~ends chat: t:he scaCUl:.e pe~it.s

it: to rely on subject:ive s~at:ement:s by subscribers about:

"accept:ablelf p1ct:ure qualit:y in de't:.ermin:i.ng loihet:.her t:.o provide

nerwork programming co irs subscribers.

J ~Grade B in~en8it:y" is defined by t:he FCC in terms of signal
strengch: 47 dBu for t:elevision channels 2-6, S6 dBu fr celevisi.on
channels 7-13, and 64 dSu for cel~aion channels 14-69. 4' C.F.R.
§73 .683 (a) (1.996). "'Grade A" refers to a. :st:.rgnger signal CL e.
wit:h hig~er dBu levels), usually found clos~r co a cranamission
tower.

-3-
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Plainciff~ CBS, Inc. (~CBS~). and Fox Broadcascing Co.

(~Fox»J are c~o separate nacional celevis10n broadcast networke.

The remaining Plain~iff~ con~isc of seve~al individual CBS

necwork seacion~ and a trade aesociacion of CBS affil~ate

scations. CBS and Fox own exclusi.ve righc.s in copyrighted

nec~ork celevision programs such a~ -60 MinUtes» and "The

Simp90ns w
• They broadcaQc their nec~ork programs nationWide

through a necwork of local television 6cac.ions chac., ~ cum.

transmits ehe necworK's programming co viewere in cheir local

markets. These local tele~sion Stations - affiliates - are

licensed to broadcaSt network programa co c.heir local markets.

The p~nership bet~een national groadcast networKS and

their- affiliates enables local network st~C1on6 co offer che

viewi.ng pub~1c a mix of 1J na~ional programming provided

cencrally by cbe necworKG, 2) local progra~, such as news,

weather. and public affairs. produced in-house by many local

atacions, and 3) syndicated pr~ng acquired by local

stations from third pa~ies. For example, che local CBS

• 'l'h.i.a secti.on i.S d:ra\tlIl from Magiec~l:e .Judge Johnson's
Report, and l:he ~ranscripc of the preli~nary injunc~ion hearing.

-4-
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aff~liace provides i~5 viewers wi~h CBS's nacionwide ne~work

programming, local news and \.reacher, as well as prcgrarns from

chird parl::l.ea (syndica~ed programming) _ ThilS programm1.ng i""

available co the publie for free, as long as they can receive the,

local broadcast: signal.

As well as relying upon each o~her co provide programming to

households na~ionwide, networks and affilia~e8 rely ~pon each

other financially- Boen network stac~ons and local affilia~e5

derive a majority of their revenue from advercia1ng

(Commercia15). The price of such advertis~g is dependent on che

t:ype aDd size of a program's audience. 'The advert1sing dollars

are split such that the necwork receives the advertising dollars

during ne~wQrk commerci~s, and ~he local aff~liace receivsQ ~he

advertising dollars during local commercials. Although local

st:acions sell t:ime on ~heir programming, a majorit:y of a

station's revenues are derived from advert~sin9 on network

programs. See R&R at:. 6.

Networks and affi.liat:es bach promot:.e t:he programming of che

ocher so as to ~ncreaBe a program's audience. ~or example,

during a netvork program. there are often advert:isemen~s for a

local program that will air adjacent: t:.o t:.he net~ork program.

Given that:. aQve~is~ng dollars increase when Viewership

-5-
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increases, maximizing viewership for both necwork and local

sca~ions is of greac impor~anee to main~ainin9 che

necwork/affiliace rela~ionship.

B. The Ex~Gp~ion For sate~11te pe1~ve~ co -unserved Rauaebalds n

cas and Fox. are generally enci~led co cancrol how and. ',J'han

their programming is made available ~o che public. In 15aa,

however, Congress crafced the ~compulaory license· exeeption for

satellite carriers. This excep~ion, codified in 17 U.S.C. § 119,

allows satelliee carriers co deliver necwork scaeions ~o

sa~ellice dish ovnera w~choue ~e necwork's permd~sion. The

exeepeion. however, is lim1t:.ed 1:0 "'unserved householc:ls~. ~ 11

U.S.c. § 119(1); supra, at 2-3.

One of the reasons for t:he exc:ept:10n was 'Co provic:le necwork

service co households t:ha~ could noe receive broadeasc signals

over t:he air. ~ H.R. Rep. No. ~oo-ae7, part ~, ac 14 (~98e)i

see, e.g., 134 Cong Rec. H966D-01, 1988 WL 17005 (Cong. Rec.)

(Oe~. 5, 1588) (~The goal of che bill ... is 1:0 place rural

household:! on a more or less equal footing with thei.r urban
.

count:erpa~s.~) (remarks of Rep_ Kascenmei.er).

-6-
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I~ is no~ dispu~ed ~ha~ Defendan~ Pr~meTime 24 is a

"sa~ellite carrierH as defined in 17 U.S.C. § ~l~(d}. PrimeTime

24 cransmics neework progra~ng (including CBS and Fox

programming) ~o 3aeelli~e dish owners (~subscriber~-) nationwide_

PrirneTime 24 does no~ reeransmit che s1gna~~ of each local

affiliaee to ies subscribers in chat area, bue raeher offers ehe

same network signals for aale co ics subscribers. s Specifically,

PrirneTime 24 has a coneraccual arrangemene with a CBS affilia~e

and a Fox affiliace and broadcastS the programming from chose

affiliates to all of i~s subscripera. Pr~meTime 24'S broadcast

subseicuees the affiliaces' local adve~i~ing ~ith nacional

advertising. See R&:R at; n.fi.

PrimeTime 24 sells ics service chrcugh distri~~crs. such as

DirecTV, or direc~ly ~o ow.ner~ of certa~n saeell~ee dishes_

Pr1meTime 24 offers ewo net;\lork progrilmmi.ng packages, Pri.meTltne

East:. and Pr1meT1m.e. WeSt. as well as FoxNee, which of"fez-s Fox

network. programs. PrimeTime Ease ia a package of ABC, CBS, and.

NBC programming from necwork scat:ionSl locat:ed on ehe Easl: CoasL.

s PrimeTime 24 I a se:rv~~e d1rters from c~l.e whi.ch i:;l required
l:.O carry local. scar.ions. See 'l'Urp.er Bmadsas'Cing Sys. v. FCC ( ll7
S. c~ 1174 (lg97)_
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PrirneTime Wallie is a package of ABC, CBS, and NBC programming from

network seaeions locaced on ehe Wese Coase. SubscriDers can

receive PrimeTime Ease. ~r1meTime Wes~ and FoxNec together.

One of che advantages ~o PrimeTime 24's services is ChaL

viewers can wat:.ch neLwork program$ several. hours later (or

earlier) by waLcbing a seaeion from a dis~an~ cime zone, and can

see aporcs evenes (such as NFL foocball) that:. are not available

locally.

PrimeT1me 24 does not have a licen~e from CBS co retransmic

it:.9 prosramm~n9. Pr~meTime 24 has obta~ned a concractual license

from Fox ehrough an agreement wieh a Fox suDsictiaxy I FoxNec I but:

chat: license exeends only co "unserved households."

PrimeTime 24 att:.empts eo comply ~1t:h ~he SHVA by lim1t:~ng

iLS services to "unserved households. d PrimeTime 24 ' s con~rac~s

with l~s discribucors require chac che dis~ribu~or sell eacelli~e

services only ~o eligible households under 17 U.S.C. § 119. To

.
help dete~ne whe~ber a pocencial subscr1ber qualif1es as an

"unserved household,- diseribucors are required co ask chree

questions: 1) whether they intend to use ~he programming for

residencial use; 2) W'necher 'Chey have subscribed \:0 cable in the

last:. 90 da.ys; and. 3) whe~her che household.reoeives an acceptable....

piceure over the air.

-8-
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primeTime 24 will cypiocally supply services 'Co persons who

scace cha~: 1) ~hey incend co use che prQgra~ng for residential

use, 2) ha~e no~ subscribed to cable in che lase 90 days, and 3)

do nOL receive an accep~able piccure over che air. PrimeTime 24

does noC inciependenclY verify che st'.rengch of t:he necwork .:signale

received Py it.5 subscribers. Neither dOQS PrimeTime 24 check the

locacion of pQcen~ial subscribers co determine if ~ey are l~kely

LO be able co receive a signal of grade B intena~t:y.

D_ 'l'b.e D:i.apuee

Plaint.iffs con~end t:ha~ PrimeTime 24'S efforcs eo limic

sa.lelS t:o "unservea households" are 'Woefu.lly insufficient. First.,

Plain~iffs argue chat. ~rimeTime 24 has placed coo much emphasis

on individual subser~ers' percepeion of che picture quali~y chey

receive over the a1r. and ~hac such emphasis ~s queseicnable

conaidering ~ha~ many people aeek PrimeTime 24'S services fc~

reA~ons unrelaced co ebe face chac chey cannot: receive free

necwork programming over cbe air. (; Second, Plainciffs argue cha~

.. Such reasons inclu.de; 1.) access t:Q additional network
stat:ions, 2) abilit:y co wacch net:work programs several hours
earlier or later by wacching sta~ions from a discant: time zone, 3)
access La sport:s programs chat: are unava.i.~able locally, and. '!;)

oDta1n1.ng network programming ..... i enoue imJt:.alli-ng or maint:ai.ning an
ancerma. See R&R at 1.0_

-9-



U5/14/Yb ~J:UL -AA LUL tibJ tiJtiJ______--C~.LLMEIi CUTLER PICKING

MAY-14-98 09:4DAU FROM-AKER~N SENTERFITT

@Oll/042

T-416 P.ll/4Z F-8Z8

PrimeTime 24 ~ill sell i~s services to any household w1chouc

checking i~s location co confirm chac it is unl~kely co receive a

g1gnal of bgrade B" intensi~y.? As a re~ult, Pr1meTime 24

provides its services co hundreds of thousands of individuals who

do not fall within Congress' definition of an MllnServed

household ...

According eo plain~iffs, PrimeTime 24's actions have upset

the net~ork/aft11iate rel&cionship because 1nd1vidual$ who

subscribe co Pr1meTime 24's service do not watch local ne~work

programs provided by the affiliates. Thi~ is due to the face

Lhac PrimeT1me 24 does no~ transmit local affiliate programming

or acive~i.a:i.ng. Inseead, as mentioned previously, PrimeTime 24

cransmitS the network p.ograma brcadca5t by the handful of

affiliates wich which i~ haa a con~r.ccual agreement. and

substitutes local advercising with national advertising.

Accordingly, Plaintiffs contend ehac Pr1meT1me 24's violacion of

che S~ is reducing the number of viewers for local affiliate

progra~D9 ana advercising, which in curn reduces an affiliace's

revenue scream.

7 As referred co La 17 U.S.C. § 119, au~ra at 2-3.
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Afcer four days of oral argumenc on Plain~iffsf Mo~ion for

preliminary Injunc~ionf the Magistrace Judge entered a Reporc

grancing ~he request for injuncc~ve relief. The Report'. seated

chac Plaintiffs had me~ ~he1r burden of escabl~ahing chat

PrimeTime 24'S efforts co comply wich the SHVA were insufficient

and consticuted a Willful or repeaced ~olation of the aCt.

PrimeTime 24 has fi1ed lengthy objeetions co the Report.

Three main issues emerge from the objections: 1) whe~her p1ccure

quality should be considered when dece~ning whether a household

falls wi~hin che definition of nUQserved householdsl" 2) ~hether

plaintiffs met their lJurclen of d.ernonstrat:j,ng chat: PrimeTime 24 ie

prOViding servioe co ineligible households and chac such

violacions were willtul or repeaced; ana 3) wbecher PrimeTime 24

gufficienely rebut:ted Plaintiffs' evidence.

In addieion ~o chose primary i8sueS, Pr~meTime 24 concends

t:haL injunceive relief should no~ be granced because P~ainciff2

have noe Sluftered irreparable harm, t:he ba~ance of harms de noe

favor an injunecion, the public interes~ will noc be served by an

injunction, and che proposed injunceion would noe be manageable.
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In order to granc a prel~~nary i~junc~ion, a di~~r~cc cour~

need not f~nd ~hat the evidence guarantees a verdicc in favor of

the plaintiff. Rather, it: must determine chat: t:he evidence

eStablishes: .. (1.) a subsn:antial likelihood of success on the

meri.ts; (2) a subscancial chreac of irl:'eparable injury it t:he

injunc-cion were no~ grant:.ed; (3) chat ~he ~hreatened injury to the

plaint:iffs outweighs the harm an injunction may cause the

defendant; and (4) that granting the injunction would not disserve

che pu1:l1ic interest." Levi St:rauae &: Co 7 y. Sunrise Inc.' 1 Trading

~, Sl F.3d 982, 985 (1.l~ Cir. 1995) (cicing Church v. Ciry ot

Hynt:sville, 30 F.)d 1332,1341-42 (llc:b Cir. 1994)}.

A. SuQstaat:i.a~ Likeli!1Ooc! of Success

il. Pri=eTi.me 24 1 B J:nterpreta.tiou

PrimeT1me 24 maintains that t:he Magistraee .Judge erred in

finding that: Plaintiffs establ..ish.ed a li.kelihood of success in

proving that PrirneTime 24 violaced the SKV'A. The Magiscrat:e's

firae 8"Or, according "Co PritneTime 24, involved t:.he definicion of

"unJiiierved households _" PrirneTime 24 argues t:hat: t:he im:::en~ of the
,

SliVA is to provide clear :recepc ion of net:.work ··signals co households

-12-
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h .; "" '-hem l "" oerved ho"s""hold""'l-)c at: cann.ot: now rece ....v"" ... - - <;; ....
Thus,

wheLher a household receives a clear pic~ure is of greaL

sign.1ficance 'Co det.ermining whe~her chat:. household i:;l"unserved" un

l:he Sl:al:u1:.e_ See Obj. ac ::20. PrimeTirne 24 com::.ends thac r:he

Magi~Lrace incorrectly ignored che imparLance of piccure qualicy

and therefore failed co con::ll.der that: Pri.meTime 24':3 policy of

providing serv~ces 'Co individuals \.lho sta1:e cha1:. t:hey cannot:

receive an accepLable picture over che air conforms wich t:he SHVA.

b. s~atu~ory Interpreea'C.~on

The SliVA defines an "unserved hO~3ehold'l ae "'a household 'l:.ha.t.

(A) cannoL receive, chrough che use of convent:.ional oucdoor rooftop

receiving ancenna, an over-ene-air signal of grade B inFensicy (as

defined by che Federal Communicar:ipns Commission) of a primary

necwork scacion affil~at.ed w~th thac neeuork. h 17 U.S.C. Seccion

11~ (d) (10) (emphaSis add.eci)_ Despice PrirneTime 24 'S com:enclon

that: clear recepeion of net:.~ork si9nal~ is of signiflcance, che

st:.acut:e does not: discuss clear recept.ion_ Rather, the plain

language of t:he st:acut.e adopt:s che FCC's definicion of a grade B

signal (an objeccive cesc) co decermine whecher a household is an

"unserved household."
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A basic c.enet:. of scat:ut:ory const:.ruct:.ian is chac a c:ourt: should

give the st:atutory language ~t5 ordinary and plain mean~ng. See

Caminerci v. Uni~ed Stab~s, 242 U.S. 470, 485 (1917); uniced ScaLes

v. Scr'mgeour, 636 F.2d 1019, 1022 (stn Cir. 1981). The Magist:.ra~e

Judge correctly gave che scacute iCS plain mean~ng and found chac

congress escabl~5hed an objeccive cesc ~o det:ermine which

hougehal~s a sacellit:e carrier could rebroadca$t: necwork programs.

In addic1on. che Mag~st:.race concluded chat: even if che court:

conSidered legislacive hiscory. che result:. would be che same. The

Report: noced t:hac Congress rejecced a bill propoged by Pr~meTime 24

and ocher sat:ellice carriers chat: ~ould have permitted viewers to

receive ne~~ork services by sacellice if chey submi~ted affidavits

ind1cacing chat ~hey did not receive adequate ~erv~ce over the air.

See R&R a~ n.~6. Alchough Congress rejected ch~s bill, PrimeTime

21 cont~nues to argue to chis Court Lhat Congress meant co adopt

such a s~andard. Howe~er, as noced by the Report. " (w]hen Congress

has expressly considered and reJect:ed a proposal to include

particular prOVisions in a sta-cuce, 'chere eould hardly be (a]

clearer ~ndication' chac a law does not have the meaning it would

have had ~f ~he propos~l had been accepted.- R&R ac 29-30 (citing

Tanner v. United Scace§. 483 U.S. 107, 125 (1987).
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c. Grac1e El :tDtenlility

The Repo~ al60 de~ermined chat ~e FCC defined "a signal of

grade B in-censity" in 47 C.F.R. § 73.6SJ(a).8 PrimeTime 2,*

diapuces chis and argues ~ha~ che FCC never precisely detined ~

grade 8 signal; racher. the FCC's guidelines as seaced in 47 C~F_R.

§73.683 only sec forth mea1an field screngchs and ccncours, and

have noching ~o do wich whecher a householQ can receive a signal of

grade B int;ensit:y l:hrough a convenci.onal roofcop ancenna. ~ Obj .

at:. 21..

Grade B (dBu)
41
56
6"\1:

Channels 2-6
Channels 7-13
Charmels 14-69

• Sec'Cion 73.683 provides:
(a> In 't:he au~h,gri2acion of TV scar-ions. 1:\010 f1ela. sr.rengt:h
com:ours are considered. These are spee1.fied as Grade A and. Grade
B and indicac.e cbe approximac.e ext;enc of coverage over average
cerrain in the absence of ineerference from ot.her celevision
scacions. Under actual condit:ions, che crue coverage may vary
greatly from cheae e6cima~es because che ter.ain over any specific
pach is expect:ea CQ be different: from che avera.ge terrain on Which
che field I5crength chart:s were based. The :requi.red field 6t:rength.
F lSO.SO), in dB aboVe one micro-volt per mecer (dBu) for che Grade
A and Grade B eoncours are a~ follows:

GRADE A (c:U3u)

68
71-
74

<b) . tohe e~es Sho1Ud be used wich appreciac.1on of cheir
limicat:1ons in escimat:~ levels of field screngch. FUrcher. che
actual ext:.en1;. 01: service will. usua~ly be less t:han indieat:e by
chese esciraa:t:.eB due 1:0 incerference fz:om ct:.her st:.ac1ons _ Because
of these facc.ora, t:.he predicted field st:rengcb con~ours give no
aseurance of service Co any apec.i.2::1.c percent:age of r~c:eiver

loc:aciooa wit:.hin the discancee indicaced. In·'~1.cenB.i.ngproceedings
chese variat:ions will noe be considered_
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